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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

BRETT L. WOOLLEY,

SUPREME COURT NO. 46743-2019
Claimant/Appellant,

v.
AGENCY RECORD
BRIDGE ST., INC.,
Employer/Respondent,
and
IDAHO DEPARTMENT OF LABOR,
Respondent.

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

For Claimant/Appellant
BRETT L WOOLLEY
POBOX23
STANLEY ID 83278

For Employer/Respondent .
BRIDGE ST INC
C/O BRETT WOOLLEY
POBOX23
STANLEY ID 83278

For IDOL/Respondent
DOUG WERTH
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
317 W MAIN STREET
BOISE ID 83735
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APPEALS BUREAU
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN STREET/ BOISE, IDAHO 83735-0720
(208) 332-3572 / (800) 621-4938
FAX: (208) 334-6440
BRETT L. WOOLLEY,
Claimant
DOCKET NUMBER 421012790-2019

vs.
DECISION OF APPEALS EXAMINER
BRIDGE ST INC,
Employer
and
IDAHO DEPARTMENT OF LABOR
DECISION

Benefits are DENmD effective November 06, 2016. The claimant was a corporate officer whose
claim for benefits is based on wages from a corporation in which the corporate officer or family
member of the corporate officer has ownership interest, in accordance with Idaho Code section
72-1312A. The Personal Eligibility Determination dated September 21, 2018 is hereby
AFFIRMED.
Benefits are ALLOWED effective September 16, 2018. The claimant did not willfully make a
false statement or willfully fail to report a material fact in order to obtain benefits, as defined by §
72-1366(12) of the Idaho Employment Security Law.
The Eligibility Determination dated September 21, 2018, finding claimant willfully made a false
statement or willfully failed to report a material fact in order to obtain benefits, is hereby
REVERSED.
The claimant has received benefits to which the claimant is not entitled. The requirement to repay
benefits owed to the Employment Security Fund is NOT WAIVED, in accordance with § 72-1369(5)
of the Idaho Employment Security Law. Those benefits must be repaid to the Employment Security
Fund.
HISTORY OF THE CASE

The above-entitled matter was heard by Paul Kime, Appeals Examiner of the Idaho Department
of Labor, on November 02, 2018, by telephone in the City of Boise, in accordance with §72-1368
(6) of the Idaho Employment Security Law.
The claimant, Brett L. Woolley, appeared and testified represented by Allison Steen, hearing
representative. Also appearing on Claimant's behalf and providing testimony:
Charlie Prudent, Operations Manager, UI Benefits Group
The employer, Bridge St Inc, appeared through the person of the claimant.

DECISION OF APPEALS EXAMINER - I of 10

2

Appearing on behalf of the Idaho Department of Labor and providing testimony:
Alicia Thompson, Adjudicator
Sandra Balcer, Tax Representative
The Notice of Telephone Hearing and Exhibit pages 1-81, and Exhibit C, pages 1-7 were entered
into and made a part of the record at the hearing without objection.
ISSUES

The issues before the Appeals Examiner are as follows:
I. whether claimant was a corporate officer whose claim for benefits is based on wages from
a corporation in which the corporate officer or family member of the corporate officer has
ownership interest, in accordance with Idaho Code section 72-I 3 I 2A;
2. whether claimant has received benefits to which the claimant was not entitled, and if so,
whether the requirement to repay benefits owed to the Employment Security Fund may be
waived, according to §72-1369(5) of the Idaho Employment Security Law;
3. whether the claimant willfully made a false statement or willfully failed to report a material
fact in order to obtain unemployment insurance benefits, according to § 72-1366(12) of the
Idaho Employment Security Law;
4. whether the claimant is ineligible for waiting week credit or benefits, as a result of having
willfully made a false statement or willfully failed to report a material fact, according to §§
72-1329 and 72-1366(12) of the Idaho Employment Security Law;
5. whether the claimant is subject to a (25%/50%/100%) civil penalty as a result of having
made a false statement or failed to report a material fact according to§ 72-1369(2) of the
Idaho Employment Security Law.

FINDINGS OF FACT
Additional facts or testimony may exist in this case. However, the Appeals Examiner outlines
only those that are relevant to the decision and those based upon reliable evidence. Based on
the exhibits and testimony in the record, the following facts are found:
1.

Employer was initially organized as a limited liability company in about 2008. In 2015,
employer was converted to a corporation. At all times relevant hereto, claimant was and
is the sole officer of the corporation, the president.

2.

Employer is a restaurant, located in Stanley. During the winter months, travel to and from
the town is difficult, and business slows greatly. As a result, employer closes down for the
winter, around October, and then reopens when the steelhead season starts in April or May
of the next year.

3.

Claimant acts as a cook, a dishwasher, a server, handyman, and any other position
necessary to run the business.

4.

On October 21, 2016, and then again on December 22, 2017, claimant opened claims for

benefits. Each time he opened a claim, he was asked the following question: "Corporate
Officer*
Did you receive wages or perform services as a Corporate Officer?"
Exhibit, page 36, and page 40.
5.

Each time claimant replied that he had not.
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6.

Claimant misunderstood the question, and thought it was asking him whether he had
received wages as a corporate officer, or performed services as a corporate officer, as
opposed to duties as a cook, dishwasher, server, etc.

7.

The claimant benefits handbook sent to all claimants upon the filing of a new claim for
benefits does not address the issue of a corporate officer, nor is there apparently any
information about corporate officers on the Department of Labor website which provides
information about the issue of collecting benefits while a corporate officer.

8.

Claimant's claim was audited by the Department of Labor, and when it was discovered that
he was corporate officer, a determination was issued finding that him ineligible for benefits
because he was a corporate officer. Another determination was issued finding that he had
willfully failed to report a material fact when he had not reported that he had performed
services as a corporate officer. As a result of the first two determinations, an overpayment
determination was issued, for each of the weeks at issue in the matter, and a civil penalty
equal to 25% of each week's benefit amount was assessed against claimant.

9.

No waiting week was involved in the weeks at issue.

10.

The Appeals Examiner takes judicial notice of the fact that in nearly every corporate officer
hearing such as the present one, nearly every one of the claimant's misinterpret or
misunderstand the question being asked of them.

AUTHORITY

72-1312. Compensable week. "Compensable week" means a week of unemployment, all of which
occurred within the benefit year, for which an eligible claimant is entitled to benefits and during
which:
(1) The claimant had either no work or less than full-time work; and
(2) No benefits have been paid to the claimant; and
(3) The claimant complied with all of the personal eligibility conditions of section 72-1366, Idaho
Code; and
(4) The total wages payable to the claimant for less than full-time work performed in such week
amounted to less than one and one-half (1 1/2) times his weekly benefit amount; provided however,
that any benefits which a claimant receives for any week shall be reduced by:
(a) An amount equal to the amount received as pension, retirement pay, annuity, or any other
similar payment which is based on the previous work of such individual which is reasonably
attributable to such week, if the payment is made under a plan maintained or contributed to by the
base period employer and the claimant has made no contributions to the plan;
(b) An amount equal to temporary disability benefits received under a worker's compensation law
of any state or under a similar law of the United States; and
(5) All of which occurred after a waiting week as defined in section 72-1329, Idaho Code.
72-1312A. corporate officer -- employment. (1) A corporate officer meeting the requirements of
section 72-1312, Idaho Code, whose claim for benefits is based on any wages with a corporation
in which the corporate officer or a family member of the corporate officer has an ownership interest
shall be:

DECISION OF APPEALS EXAMINER - 3 of 10

4

(a) Not "unemployed" and ineligible for benefits in any week during the corporate officer's tenn
of office with the corporation, even if wages are not being paid.
(b) "Unemployed" in any week the corporate officer is not employed by the corporation for a
period ofindefinite duration because of circumstances beyond the control of the corporate officer
or a family member of the corporate officer with an ownership interest in the corporation, and the
period of "unemployment" extends at least through the corporate officer's benefit year end date. If
at any time during the benefit year the corporate officer resumes or returns to work for the
corporation, it shall be a rebuttable presumption that the corporate officer's unemployment was
due to circumstances within the corporate officer's control or the control of a family member with
an ownership interest in the corporation, and all benefits paid to the corporate officer during the
benefit year shall be considered an overpayment for which the corporate officer shall be liable for
repayment.
(2) For purposes of this section, "family member" is a person related by blood or marriage as
parent, stepparent, grandparent, spouse, brother, sister, child, stepchild, adopted child or
grandchild.
375.FULLY EMPLOYED/NOT UNEMPLOYED. Ref. Section 72-1312(1 ), Idaho Code.
01. Excessive Earnings Week. An excessive earnings week is a week in which the claimant's
wages allocable to that week are more than one and one-half (1-1/2) times the claimant's weekly
benefit amount. (3-19-99)
02. Leave ofAbsence. A claimant who is on a mutually agreed upon leave of absence is employed
and not eligible for benefits. In order to meet the definition of "leave of absence," the employer
must have committed to the claimant's return to work at the end of the leave. (3-19-99)
03. Suspension. A claimant who has been suspended with or without pay for a specific number of
days, who has been given a date to resume employment after the suspension, is not considered
unemployed and is not eligible for benefits. (3-15-02)
04. Corporate Officer. A corporate officer whose claim for benefits is based on wages with a
corporation in which the corporate officer or a family member of the corporate officer has an
ownership interest is considered unemployed and eligible for benefits only when bis
unemployment is due to circumstances beyond bis control or the control of a family member of
the corporate officer with an ownership interest in the corporation. A corporate officer has the
burden of proving by a preponderance of evidence that he is unemployed due to circumstances
beyond his control or the control of a family member with an ownership interest in the corporation.
A. Not unemployed. Corporate officers are not unemployed and are ineligible for benefits in any
week during the corporate officer's term of office with the corporation even if wages are not being
paid.
B. Circumstances beyond a corporate officer's control or the control of a family member with an
ownership interest in the corporation. Circumstances beyond a corporate officer's or a family
member's control are circumstances that last through the corporate officer's benefit year end date
and include, but are not limited to, the following:
i. Unemployment due to the corporate officer's removal from the corporation under circumstances
that satisfy the personal eligibility conditions set forth in Section 72-1366, Idaho Code
ii. Unemployment due to dissolution of the corporation; or
iii. Unemployment due to the sale of the corporation to an unrelated third party.
C. Rebuttable presumption - Overpayment. If at any time during the benefit year the corporate
officer resumes or returns to work for the corporation, it shall be a rebuttable presumption that the
corporate officer's unemployment was due to circumstances within the corporate officer's control
or the control of a family member with an ownership interest in the corporation, and all benefits

DECISION OF APPEALS EXAMINER - 4 of 10

5

paid to the corporate officer during the benefit year shall be considered an overpayment for which
the corporate officer shall be liable for repayment.
D. Family member. "Family member" is defined as a person related by blood or marriage as a
parent, stepparent, grandparent, spouse, brother, sister, child, stepchild, adopted child or
grandchild.
I.C. § 72-1369 of the Idaho Employment Security Law provides as follows:
(1) Any person who received benefits to which he was not entitled under the provisions of
this chapter or under an unemployment insurance law of any state or of the federal government
shall be liable to repay the benefits and the benefits shall, for the purpose of this chapter, be
considered to be overpayments.
(2) Civil penalties. The director shall assess the following monetary penalties for each
determination in which the claimant is found to have made a false statement, misrepresentation, or
failed to report a material fact to the department:
(a) Twenty-five percent (25%) of any resulting overpayment for the first determination;
(b) Fifty percent (50%) of any resulting overpayment for the second determination; and
(c) One hundred percent (100%) of any resulting overpayment for the third and any subsequent
determination.
(3) Any overpayment, civil penalty and/or interest which has not been repaid may, in
addition to or alternatively to any other method of collection prescribed in this chapter, including
the creation of a lien as provided by section 72-1360, Idaho Code, be collected with interest thereon
at the rate prescribed in section 72-1360(2), Idaho Code. The director may also file a civil action
in the name of the state ofldaho. In bringing such civil actions for the collection of overpayments,
penalties and interest, the director shall have all the rights and remedies provided by the laws of
this state, and any person adjudged liable in such civil action for any overpayments shall pay the
costs of such action. A civil action filed pursuant to this subsection (3) shall be commenced within
five (5) years from the date of the final determination establishing liability to repay. Any judgment
obtained pursuant to this section shall, upon compliance with the requirements of chapter 19, title
45, Idaho Code, become a lien of the same type, duration and priority as ifit were created pursuant
to section 72-1360, Idaho Code.
(4) Collection of overpayments.
(a) Overpayments, other than those resulting from a false statement, misrepresentation, or failure
to report a material fact by the claimant, which have not been repaid or collected, may, at the
discretion of the director, be deducted from any future benefits payable to the claimant under the
provisions of this chapter. Such overpayments not recovered within five (5) years from the date of
the final determination establishing liability to repay may be deemed uncollectible.
(b) Overpayments resulting from a false statement, misrepresentation, or failure to report a
material fact by the claimant which have not been recovered within eight (8) years from the date
of the final determination establishing liability to repay may be deemed uncollectible.
(5) The director may waive the requirement to repay an overpayment, other than one
resulting from a false statement, misrepresentation, or failure to report a material fact by the
claimant, and interest thereon, if:
(a) The benefit payments were made solely as a result of department error or inadvertence and
made to a claimant who could not reasonably have been expected to recognize the error; or
(b) Such payments were made solely as a result of an employer misreporting wages earned in a
claimant's base period and made to a claimant who could not reasonably have been expected to
recognize an error in the wages reported.
(6) Neither the director nor any ofhis agents or employees shall be liable for benefits paid
to persons not entitled to the same under the provisions of this chapter if it appears that such
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payments have been made in good faith and that ordinary care and diligence have been used in the
determination of the validity of the claim or claims under which such benefits have been paid.
(7) The director may, in his sole discretion, compromise any or all of an overpayment,
civil penalty, interest or fifty-two (52) week disqualification assessed under subsections (I) and
(2) of this section and section 72-1366(12), Idaho Code, when the director finds it is in the best
interest of the department.
I.C. § 72-1366(12) A claimant shall not be entitled to benefits for a period of fifty-two (52) weeks
if it is determined that he has willfully made a false statement or willfully failed to report a material
fact in order to obtain benefits. The period of disqualification shall commence the week the
determination is issued. The claimant shall also be ineligible for waiting week credit and shall
repay any sums received for any week for which the claimant received waiting week credit or
benefits as a result of having willfully made a false statement or willfully failed to report a material
fact. The claimant shall also be ineligible for waiting week credit or benefits for any week in which
he owes the department an overpayment, civil penalty, or interest resulting from a determination
that he willfully made a false statement or willfully failed to report a material fact.
The Idaho Supreme Court has indicated in Smith vs. Department of Employment, 107 Idaho 625,
691 P.2d 1240 (1984) that even though a claimant knowingly omitted a material fact, unless it was
'"knowing' in the sense that he understood the necessity for reporting that particular fact," the
failure was not willful.
CONCLUSIONS
The Appeals Examiner concludes that the claimant's claim for benefits is based on wages from a
corporation in which the claimant had an interest, as that term is defined by Idaho Code section
72-1312A. Under section 72-1316A, the claimant is required to prove that the circumstances
leading to the corporate officer's unemployment were beyond the control of the corporate officer.
Claimant has not met the requirement of proving that he was unemployed due to circumstances
beyond his control. When winter causes a slowdown of his business he simply closes the restaurant
until business picks back up.
The Appeals Examiner concludes that it has not been established by the preponderance of the
evidence that the claimant willfully made false statements or representations in order to receive
unemployment insurance benefits. Under the holding in Smith, supra, a claimant may knowingly
omit a material fact, but it only becomes willful if the claimant understands the necessity for
reporting the omitted fact. In this case, the question asked of claimant was confusing. Instead of
asking whether he was simply a corporate officer, he was asked whether he had received wages or
perfomed services as a corporate officer. Claimant, just like nearly every other claimant in similar
cases, misunderstood the question, and thought he was being asked whether he had worked as a
corporate officer instead of as a cook, dishwasher, etc. To compound the confusion, the
Department offers no information to claimants, either via its benefits handbook, or its website,
which would explain why it is necessary to report that a claimant is a corporate officer when filing
a claim for benefits. If the claimant does not understand the necessity for reporting his corporate
officer status, then under the Smith holding, his failure to report is not willful.
The claimant has received benefits to which the claimant is not entitled. These benefits must be
repaid to the Employment Security Fund. The claimant is not eligible for waiver of the repayment
of benefits by law.
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Paul Kime
Appeals Examiner
Examinador de Apelaci6nes
November 05, 2018
Date of Mailing
Fecha De Envfo

November 19, 2018
Last Date to Protest
Ultimo Dia Para Apelar
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APPEAL RIGHTS
You have FOURTEEN@ DAYS FROM THE DATE OF MAILING to file a written appeal with
the Idaho Industrial Commission. The appeal must be taken or mailed to:

Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83720-0041
In person:

Idaho Industrial Commission
700 S Clearwater Lane
Boise Idaho 83712

Or transmitted by facsimile to (208) 332-7558 Attn: IDOL Appeals.
If the appeal is mailed, it must be postmarked no later than the last day to appeal. An appeal filed by

facsimile transmission must be received by the Commission by 5:00 p.m., Mountain Time, on the last
day to appeal. A facsimile transmission received after 5:00 p.m. will be deemed received by the
Commission on the next business day. A late ~ will be dismissed. Appeals filed by any means
with the Appeals Bureau or an Idaho Department of Labor local office will not be accepted by the
Commission. TO EMPWYERS WHO ARE INCORPORATED: If you.file an appeal with the
Idaho Industrial Commission, the appeal must be signed by a corporate officer or legal counsel
licensed to practice In the State ofIdaho and the signature must include the individual's title. The
Commission will not consider appeals submitted by employer representatives who are not attorneys.
Jfyou request a hearing before the Commission or permission to file a legal brief, you must make
these requests through legal counsel licensed to practice in the State ofIdaho. Questions should be
directed to the Idaho Industrial Commission, Unemployment Appeals, (208) 334-6024.
If no appeal is filed, this decision will become final and cannot be changed. TO CLAIMANT: If
this decision is changed, any benefits paid will be subject to repayment. If an appeal is filed, you
should continue to report on your claim as long as you are unemployed.
DERECHOS DE APELACION
Usted tiene CATORCE@ DIAS DESDE LA PECHA DE ENVIO para archivar una apelaci6n
escrita con la Comisi6n Industrial de Idaho. La apelaci6n debe ser llevada o enviada a:
Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83720-0041
In person:
Idaho Industrial Commission
700 S Clearwater Lane
Boise Idaho 83712

Or transmitted by facsimile to (208) 332-7558 Attn: IDOL Appeals.
Si la apelaci6n es enviada por correo, la fecha en el sello del correo debe ser no mas tarde de la fecha
del ultimo dfa en que puede apelar. Una apelaci6n tardada sera descartada. Apelaciones archivadas
con la Agencia de Apelaciones o con la Oficina de Empleo ill! seran aceptadas por la Comisi6n. Una
apelaci6n archivada por medio de fax debe ser recibida por la comisi6n no mas tarde de las 5:00 P.M.
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Hora de la Montafia, de! ultimo dia en que puede apelar. Una transmisi6n de fax recibida despues de
las 5:00 P.M. se considerara recibida por la comisi6n, hasta el pr6ximo dia habil. EMPLEADORES
QUE SON INCORPORADOS: Si una apelacion es archivada en la Comision Industrial de Idaho,
la apelacion tiene que serfirmada por un oficial o representante designado x lafirma debe incluir el
titulo def individuo. st solicita una audiencia ante la Comision Industrial o permiso para archivar
un escrito legal, esta solicitud se debera de hacer por medio de un abogado con licencia para
practicar en el estada de Idaho. Preguntas deben ser dirigidas a la Comision Industrial de Idaho,
Unemployment Appeals, (208) 334-6024.
Si ninguna apelaci6n se archiva, esta decisi6n sera la final y no podn\ cambiarse. AL RECLAMANTE:
Si esta decisi6n se cambia, todos los beneficios pagados estaran sujetos a reembolso. Si una apelaci6n se
archiva, usted deberla de continuar reportando en su reclamo mientras este desempleado.
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APPEALS BUREAU
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN STREET/ BOISE, IDAHO 83735-0720
(208) 332-3572 I (800) 621-4938
FAX: (208) 334-6440
CERTIFICATE OF SERVICE

I hereby certify that on November OS, 2018, a true and correct copy of Decision of Appeals
Examiner was served by regular United States mail upon each of the following:
Brett L. Woolley
POBox23
Stanley ID 83278Copy electronically transmitted to:
Alicia Thompson, Adjudicator
Idaho Department of Labor
317WMain St
Boise ID 83735-0740
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Idaho Dept 0£ Labor

11/7/2018 8:33:39 AM

PAGE

1/003

Fax Server

IDAHO
DEPARTt-,jENT OF LABOR

C.L. 11 BUTCH0 OTTER, GOVERNOR

FAX

MELINDA S. SMYSER, DIRECTOR

Date: Wednesday, November 07, 2018 8:32:54 AM
To: IDOL Appeals
Total pages:

from:
Fax number:

02
Charles. Prudent@labor. idaho .gov

2083327558

Phone number:

COMMENTS:
Please see attached appeal of an Unemployment Insurance decision for
docket 421012790-2019

An Equal Opportunity Employer and Service Provider
The Information contained In this fax from the Idaho Department of Labor may be privileged, confidential or otheiwlse protected from
disclosure. People who share such Information with unauthorized Individuals may face penaltles under state and federal law. If you receive
this fax In error, please reply to the sender that the fax has been received In error and destroy the fax.
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November 7, 2018

Idaho Industrial Commission
Judicial Division, IDOL Appeals
PO Box 83720
Boise, ID 83 720-0041

Appeal of the Idaho Department of Labor Appeals Exmniner's Decision

Regarding:

Name:

Brett L. Woolley

Docket: 421012790-2019

Pursum1t to Section 72-1368 of the Idaho Employment Security Law, the Idaho Depm·tment of Labor
protests the Decision of Appeals Examiner, dated November 5, 2018. The Appeals Examiner reversed,
in part, 1he department's determination based on his own ''.judicial notice of fact" and personal opinion,
not on the testimony or exhibits provided at the hem·ing, finding the claimant did not willfully make a
false statement or willfully fail to report a material fact.
The record establishes the claimant was a corporate officer and not unemployed as defined by Idaho
Code section 72-1312A and IDAPA 09.01.30.375.04. TI1e record reflects supports this finding with
competent and sufficient evidence. However, the department does dispute it was beyond the claimant's
ability to report accurate information in relation to the claim.
Section 72-1366(12) Idaho Code identifies claimants m·e ineligible for benefits if it is determined the
claimant willfully made a false statement or willfully failed to report a material fact in order to obtain
benefits. TI1e Idaho Supreme Court defined a fact as being material "if it is relevant to the determination
of a claimant's right to benefits." Meyer v. Skyline Mobile Homes, 99 Idaho 754, 760, 589 P.2d 89, 95
(1979). In Meyer, the court stated that willful "implies simply a purpose or willingness to commit the act
or make the omission referred to. It does not require any intent to violate law ... " The question on the
claim asking if the claimant received wages or performed services as a corporate officer was material
according to this definition.
The Appeals Examiner asserts that the claimant did omit the material fact "knowingly" as described in
Smith vs. Depm"tment of Employment, 107 Idaho 625,691 P.2d 1240 (1984). To support this argument,
the Appeals Examiner adopted a "Findings of Fact" and took judicial notice "that in nearly every
corporate officer hem"ing such as the present one, nearly every one of the claimant's misinterpret or
misunderstand the question being asked." According to Idaho Rule of Evidence (I.R.E.) Article II, Rule

CLMMS ltf;/>J")'J:,R •-119 l>'>i• Mal,;SL• !o-d,.-,, ji:fah<>ll<Mil-5"' ")'d,(i><ll.l) Mi-/1101·••· """' ()IJU<) 6"j)9.;pM
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201, the court may judicially notice a fact that is not subject to reasonable dispute. Further, it must
identify the specific documents or items so noticed. Here, the Appeals Examiner made a subjective and
nonspecific statement that was not supported by the record of this case or given specific external
references. The department objects and disagrees with such a judicial notice, as it was not supported by
any evidence or reference.

In Smith, the claimant contacted the department and attempted to clarify his situation. Furthermore,
Smith attempted to remedy the discrepancy by bringing the information to the attention of the
department, versus being found later on an audit. Here, the claimant did not seek to clarify with the
department how he should report on two separate occasions. The Idaho Supreme Court held "that it only
takes one reporting violation for the Department to determine that a claimant has willfully failed to
disclose a material fact which can make that individual ineligible for unemployment benefits ... "
McNulty v. Sinclair Oil Corp .. 152 Idaho 582, 272 P.3d 554 (2012).
Additionally, the question asked on the claim application does not simply ask if the claimant received
wages as a corporate officer, but if he pe,formed services as an officer. As the sole owner and officer of
the company, the claimant testified that it was his sole decision to open and close the business due to
seasons, that responsibility resided with no one else. Is it then logical to assume the claimant was acting
in a capacity other than as the President of the corporation when opening and closing the business each
season? The department asserts that the argument of the claimant not "knowing" his responses were
relevant is unsupported. It was not beyond the claimant's ability, understanding, or control to report
"yes" on the question asking ifhe did receive wages or perform services as a corporate officer or at the
very least contact the department for clarification if he was unsure how to respond.
As the evidence and testimonies in the record do not support the Appeals Examiner's decision, I
respectfully request the decision dated November 5, 2018 be reversed and find the claimant ineligible
for benefits under Idaho Code sections 72-1312A, 72-1366(12), and 72-1369 of the Employment
Security Law as well as IDAPA 09.01.30.375.04.
Sincerely,

·, ..

Charlie Prudent, Operati01~~·i;ianager - UI(Benefits
Idaho Department of Labor
·
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

BRETT L. WOOLLEY,
,
IDOL # 421012790-2019

Claimant,

v.
NOTICE OF FILING
OF APPEAL

BRIDGE ST., lNC.,
Employer,

FI LED

NOV O8 2018

and
IDAHO DEPARTMENT OF LABOR.

INDUSTRIAL COMMISSION

PLEASE TAKE NOTICE: The Industrial Commission has received an appeal from a
decision of an Appeals Examiner of the Idaho Department of Labor. A copy of the appeal is
enclosed, along with a copy of the Commission's Rules of Appellate Practice and Procedure.
PLEASE READ ALL THE RULES CAREFULLY

The Industrial Commission promptly processes all unemployment appeals in the order
received. In the meantime, you may want to visit our web site for more information:
www.iic.idaho.gov.
The Commission will make its decision in this appeal based on the record of the
proceedings before the Appeals Examiner of the Idaho Department of Labor.

INDUSTRIAL COMMISSION
UNEMPLOYMENT APPEALS DIVISION
POST OFFICE BOX 83720
BOISE IDAHO 83720-0041
(208) 334-6024
Calls Received by the Industrial Commission May Be Recorded

NOTICE OF FILING OF APPEAL - 1
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CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of November, 2018 a true and correct copy of the
Notice of Filing of Appeal and compact disc of the Hearing were served by regular United
States mail upon the following:
APPEAL:

IDAHO DEPARTMENT OF LABOR
ATTN ALICIA THOMPSON ADJUDICATOR
317 WMAINST
BOISE ID 83735-0740
IDAHO DEPARTMENT OF LABOR
ATTN CHARLIE PRUDENT OPERATIONS MANAGER
317WMAINST
BOISE ID 83735-0740
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
STATE HOUSE MAIL
317 W MAIN STREET
BOISE ID 83735
APPEAL AND DISC:

BRETT L WOOLLEY
POBOX23
STANLEY ID 83278

kc
Assistant Commission Secretary
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LAWRENCE G. WASDEN
ATTORNEY GENERAL
S. KAY CHRISTENSEN, ISB NO. 3103
Chief of Contracts & Administrative Law Division
DOUG WERTH, ISB NO. 3660
Deputy Attorney General
Idaho Department of Labor
317 W. Main Street
Boise, Idaho 83735
Telephone: (208) 332-3570
doug. werth@labor .idaho. gov

Fl LED

NOV 2 0 2018
INDUSTRIAL COMMISSION

Attorneys for Idaho Department of Labor
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

BRETT L. WOOLLEY,
IDOL NO. 421012790-2019
Claimant,
NOTICE OF APPEARANCE
vs.
BRIDGE ST., INC.,
Employer,
and
IDAHO DEPARTMENT OF LABOR.

TO THE ABOVE-NAMED PARTIES:
Please be advised that Doug Werth, Idaho Deputy Attorney General, hereby
appears as attorney of record for the Idaho Department of Labor ("IDOL") in the
above-captioned proceeding.

Under the Employment Security Law, IDOL is an

NOTICE OF APPEARANCE - 1
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interested party to all unemployment insurance appeals. I.C. § 72-1323.
DATED this

/

5

day of November, 2018.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By_----"'-------''-----------DOUGWERTH
Deputy Attorney General

CERTIFICATE OF MAILING

/1

day of November, 2018, I served a
I HEREBY CERTIFY that on this
true and correct copy of the foregoing NOTICE OF APPEARANCE upon each of the
following by depositing said copy in the United States mail, first class postage
prepaid, addressed to:
BRETT L. WOOLLEY
PO BOX23
STANLEY, ID 83278

PATRICIA PAULIN
Legal Secretary
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

BRETT L. WOOLLEY,
IDOL # 421012790-2019

Claimant,

v.
BRIDGE ST., INC.,

FILED

Employer,

NOV 2 1 2018

and
IDAHO DEPARTMENT OF LABOR.

INDUSTRIAL COMMISSION

CERTIFICATE OF SERVICE

I hereby certify that on t h e ~ day of November, 2018, a true and correct copy of Claimant's
Correspondence was served by regular United States mail upon each of the following:
IDAHO DEPARTMENT OF LABOR
ATTN CHARLIE PRUDENT OPERATIONS MANAGER
317WMAINST
BOISE ID 83735-0740
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
STATE HOUSE MAIL
317 W MAIN STREET
BOISE ID 83735

kc
cc:

BRETT L WOOLLEY
POBOX23
STANLEY ID 83278
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UNEMPLOYMENT APPEALS
What Can I expect?
1.

How long will the process take after submitting my appeal?
The Decision can take up to 8-10 weeks

2.

Who can I talk to if I have questions?
You can call the Next Day to speak with a Representative at the Idaho Industrial
Commission in regard to any questions at (208)334-6024

3.

Do I need to do anything further?
NO. The Referees will review the transcript of the hearing held at the Appeals Bureau, the
documents placed in the record, and the appeal. They will make an independent decision
based on those documents,

4.

Can I submit any additional documents or information?
YES. You can submit additional documents or information regarding your appeal. You must
submit It within 7 days from the date stamp on the Notice of Filing Appeal.

5.

How do I submit additional documents or information?
You can fax it to the Idaho Industrial Commission at 208-332•7558
or you can mall it to Industrial Commission

Attn: Unemployment Appeals
P.O. Box 83720
Boise Idaho 83720-0041

6. Please make sure that you have all of the following information in your appeal:
✓

Indicate it's an appeal of an unemployment insurance decision issued by the Appeals
Bureau;

✓

It is signed by the party filing the appeal; and

✓

Include your name, current mailing address, docket number, and social security number,

7. What if I move or have a change of address?
You will need to provide us your new mailing address in writing, If you fail to do so you will
not receive any of the necessary documents including your decision. You can mall or fax
your request to the Idaho Industrial Commission, The unemployment division of the
Industrial Commission does not respond to email requests.
Note;

Compact disc of hearing needs to be played with computer audio player only
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6rldge Street, Inc.
P.O. Box 23
Stanley, ID 83278

Nove mber 19, 2018

Idaho Industrial Commission
Judicial Oivlsion, IDOL Appeals
P.O. 6ox 83720
Boise, ID 83720 -0041

APPEAL OF THE IDAHO DEPARTMENT OF LABOR APPEA
LS EXAMINER'S DECISION
Regarding:

6rett L. Wool ley
Oocket: 42101 2790- 2019

$S N;

5/C/ "ffo ?,J 7Cf

Pursuant to Section 7:2•1368 of the Idaho Empl oyme
nt Security Law, Brett Wool ley protests the Decision
of Appeals Examiner, dated Nove mber 5, 2018. The
Appeals Examiner deter mined "the requi reme nt to
repay benefits owed to the Empl oyme nt Security Fund
is not waived, In accordance with 72-1369(5) of
the Idaho Empl oyme nt Security Law,
I assert that suffic ient evidence exists to satisfy the
requi reme nt of the law, as "the benef it payments
were made solely as a result of depa rtmen t error or
inadvertence and made to a claim ant who could not
reasonably have been expected to recognize the error.
"

(72-1369(5))

Hlstorl(
Since he built it in 2002, Brett Wool ley has served as
the Mana ger of Bridge Stree t Grill in Lower Stanley,
Idaho. In 2015, Bridge Stree t reorganized from an
LLC to an Idaho General Business Corporation. Mr.
Woolley is listed with the Idaho Secretary of State
as both the President and the Registered Agent. In
2015, Bridge Street, Inc. began paying Mr. Woolley regula
r wages as Manager, and began paying
unem ploym ent taxes on his wages.
In Nove mber of 2016, Bridge Street Grill was forced
to temp oraril y close due to lack of business. Sever
al
Bridge Street, Inc. employees applied for ldaho Unem
ploym ent Insurance benef its to suppo rt their
families until the resta urant could re"open, as did Mr.
Woolley, Prior to this time, Mr. Wool ley had not
.ipplied for unem ploym ent insurance benefits throu
ghou t his career at Bridge Street.
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Mr. Woolley filed his unem ploym ent insurance
claim in good faith, and could not have "reasonab
ly been
expected to recognize the error ," offili ng a claim
when he is listed as President in corporate filings
,
The relevant claim application question reads:
"Did you receive wages or perfo rm services as a
corporate office r?"
Guidance (Claimant Portal User Guide) says:
"Indicate whet her you received wages for servic
e as a corporate officer.''
Answer:

NO.
Brett Woolley received wages for services perfo
rmed as a Food Service Manager, as outlin ed in
his
official work history, accepted by Idaho Depa rtmen
t of Labor as part of the application process. His
duties include "plan , direc t, or coor dinat e activ
ities of an orga nizat ion or depa rtme nt that
serves
food and beve rages ."
Mr, Wool ley would have no reason to question
the accuracy of his inter preta tion and answer to
this
application question as no additional guidance
was offere d in any materials. Mr, Wool ley thoro
ughly
studied the Idaho Labor Unem ploym ent Insurance
Claimant Benefit Rights, Responsibilities and Filing
Instructions pamp hlet provided, which makes no
reference to corporate office r eligibility, The only
reference to corporate officers in the pamp hlet
states "all claimants, including corporate officers,
are
expected to repor t all work perfo rmed .. ,". This
reference implies that corporate officers are eligib
le to
apply for benefits, not the opposite.
If an applicant were to seek additional Information
regarding claim eligib ility (or claim fraud), the
follow ing resources are readily available from the
Idaho Depa rtmen t of Labor:
Relevant Resources Referred to in Required Right
s and Responsibilities Pamphlet:
"Learn More at" DOL Website: labor,idaho,gov
/uivideos (CIRCUlAR LINK, DOES NOT GO TO ANY
VIDEOS)
"Learn More at" DOL Website: fabor.idaho.gov/uffaq
s
"For detailed inform ation ... " DOL Website: labor
.idaho.gov/uitips
"If there is anything you do not understand, visit"
DOL Website: labor.idaho.gov/uitips
DOL Website: fabor.idaho.gov/uitips: pages relev
ant to eligibility
Appeals Process, Additional Resources, Personal
Eligibility Law (BROKEN LINK)
Appeals Process, Additional Resources, Idaho Unem
ployment Insurance Benefit Admi nistra tion Rules
(BROKEN LINK)
Test Your Knowledge
Fraud
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Report Fraud, Types of UI Fraud
Hear from and Expert
10 Tips to Avoid UI Fraud
Publications, Unem ploym ent and Job Search Public
ations
Unem ploym ent Insurance Facts
How to File for Unem ploym ent Benefits
Tips to Avoid UI Fraud
DOL Website, labor.idaho.gov/uifaqs, pages releva
nt to eligibility
Personal Eligibility Requirements
How to Apply for Benefits
What 1s Unem ploym ent Fraud and how can it be avoid
ed?

Upon thorough study, Corporate Officer eligibility
and Idaho 72-13 12 are not referred to anyw here
in
these resources.

In his management role, the follow ing resources would
also have been ava!lable to Mr. Woorley to
understand corporate office r eligib ility from an emplo
yer perspective:
IDOL Website: Businesses. Unem ploym ent Insurance
Unem ploym ent Insurance Tax Help and Resources
Corporate Office r Exemption Form

IDOL Employers Handbook to Unem ploym ent Insura
nce /28 pages}
None of these materiars refer to Idaho 72,1312A or
corpo rate office r efigib ifity,

IDOL testim ony confirms this fact, as does the Appea
ls Examiners findings. The IDOL Corporate Officer
Exemption Form offers no inform ation as to why an
office r would choose exem ption, and makes no
reference to 72-1312A.
Benefit payments were made "solel y as a result of depa
rtmen t error or inadv erten ce." IDOL was In
error by not providing any reference to or inform ation
regarding Corporate Office r Eligibility. IDOL was
In error in not formu lating applic ation questions that
clearly extracted the required inform ation.

11/20 /2018 TUE 15:12

24

[TX/R X 110 7045]

lai001

7

11-20 -18;1 5:14

;From :Stan lP''~L ibrarv

To: 12083 32755 8

; 20877 424 71

#

6/

IDOL officials testifie d that the wordin g of this question had
recen tly been changed due to confusion.
The curren t question falls to establish a time frame for perfor
ming services as a corporate officer. Does
IDOL seek to know if an i,pplic ant has ever in their lifetim
e served as an office r of any type of
corporation? The curren t question fails to establish if the
applic ant serves as an office r of the
corpo ri,tion against which they are filing the unem ploym
ent claim.
The guidance provided in the application process instruc
ts the applic ant to "indic ate wheth er you
received wages for service as a corpo rate office r." "NO"
is an accept:able answer.
The evidence satisfies the leg;,I requir emen t for repayment
waiver: Payment w;;is the result of
depar tment error and Mr. Wooll ey could not reasonably
have been expected to recognize that any error
had occurred.
Mr, Wooll ey received unem ploym ent benefits for 16 weeks
in the winte r of 2016/ 2017 and for 9 weeks
in the winter of 2017/2018 . Those benefits were ne<.:essary
and essential to staying afloat, Repayment
would create an extrem e hardship.

IDOL APPEAL RESPONSE
In his appeal, Mr. Prude nt of IDOL protests the Appeal Exami
ner's Decision to reverse the IDOL
determ inatio n that Mr, Wooll ey willful ly m,;1de a false statem
ent or willful ly failed to report a material
fact in order to obtain benefits. As a result of this revers
al, the 25% penal ty is not applicable.
ihe Inform ation above demo nstrat es that Mr. Woolley .inswe
red the questi on hones tly to the best of
his ability according to the guidance, resources and Inform
ation provid ed by IDOL.
Mr. Prudent asserts "the questi on asked on the claim applic
ation does not simply ask if the claimant
received wages as a corporate officer , but if he perfor med
ser~ices as an office r," However, the only
guidance provided on this questi on simply says "Indicate
wheth er you received wages for service as a
corpo rate office r." Presumably, the Claimant Portal Comp
lete User Guide has the correc t and complete
inform ation to guide an applicant to prope rly answer questi
ons and avoid fraudu lent claims or willful
misleading. There is an obvious disconnect between the
question asked on the application and the
supporting materials and.lack thereo f.
Mr. Prudent states:
"As the sole owne r and office r of the company, the claima
nt testifi ed it was his sole decision to
open and close the business due to seasons, that responsibili
ty resided with no one else, Is it then
logical to assume the claima nt was acting In a capacity other
than as the President of the corpo ration
when opening and closing the business each season?"
ihe answer to Mr, Prudent's question is "YES." It is reason
:;,ble to assume the claima nt was acting in a
capacity other than as President of the corpo ration when
opening and closing the business each season.
The claimant was acting in his capacity as FOOD SERVICE
MANAGER, as define d by IOOL and report ed in
his work history: "plan, direct , or coord inate activit ies
of an organ izatio n or depar tment that
serves food and bever ages. " Restaurant Managers regula
rly make opera tional decisions witho ut
direct ion of a corporate president,
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Mr. Woolley comes from a tradi tiona l rural
Idaho ranch background and built his business
by hand with
his family from the grou nd up after he was
laid off from Thompson Creek Mine when it
close
d, Mr,
Woo lley sees his posit ion at the restaurant
as part of a hard work ing team, Mr. Woo lley
is most likely to
be the one scrubbing dishes, mop ping the floor
, and filling in any posit ion when necessary
. In Mr,
Woolley's understanding, a Corporate Pres
ident Is someone smoking a cigar in a pinst ripe
suit in an
urban highrise. To Mr. Woo lley, the duties
of a Corporate President woul d be overseeing
corp
orate
filings and Directors' meetings, not plunging
toilets, While a unique old-fashioned world
view
does
not
excuse someone from answering a question
to the best of his abilit y, it explains why Mr,
Woo lley asserts
he does not make his Jiving or provide for his
family as a Corporate President,
As the evidence and testi mon y in the record
supp ort that "pay men t was the result of depa
rtme nt error
or inadvertence and made to a claimant who
could not reasonably have been expected to
recog
nize the
error ," I request that repa yme nt be waived
in accordance with 72-1 369(

5a).

Furthermore, I respectfully request that the
IDOL Appeal be deni ed and that the Exam
iner's reversal of
IDOL dete rmin ation be preserved as I did not
willfu lly make false or misleading state men
ts in orde r to
receive benefits.

,,,.-------...
Respectfully,

Brett L, Woolley

)

,

(
I

,_
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
BRETT L. WOOLLEY,
,

IDOL # 421012790-2019
Claimant,

DECISION AND ORDER

v.
BRIDGE ST., INC.,
Employer,
and

Fl LED

DEC 2 0 2013
INDUSTRIAL COMMISSION

IDAHO DEPARTMENT OF LABOR.

Appeal of a Decision issued by an Idaho Department of Labor Appeals Examiner
regarding Claimant's eligibility for unemployment insurance benefits. AFFIRMED in part and
REVERSED in part.
The Idaho Department of Labor ("IDOL" or "Department"), and Claimant, Brett L.
Woolley, appeal to the Industrial Commission a Decision issued by an IDOL Appeals Examiner
ruling Claimant ineligible for unemployment insurance benefits. The IDOL Appeals Examiner
concluded that: 1) Claimant was a corporate officer whose claim for benefits is based on wages
from a corporation in which the corporate officer or family member of the corporate officer has
ownership interest, in accordance with Idaho Code § 72-1312A; 2) Claimant did not willfully
make a false statement or willfully fail to report a material fact in order to obtain benefits when
he failed to report his status as a corporate officer; and, 3) Claimant is ineligible for a waiver and
must repay the benefits he has received, but to which he was not entitled.
None of the interested parties in this case has specifically requested a new hearing before
the Commission. Claimant and IDOL representative, Charlie Prudent, participated in the Appeals
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Examiner's hearing. There is no indication of improprieties or irregularities with respect to that
hearing. The parties have been provided with due process and the interests of justice have been
served. There will be no additional hearing in this matter.
The Commission has conducted a de nova review of the record pursuant to Idaho Code §
72-1368(7). Super Grade, Inc. v. Idaho Dep't of Commerce and Labor, 144 Idaho 386, 390, 162
P .3d 765, 769 (2007). The evidentiary record in this case consists of the audio recording of the
hearing the Appeals Examiner conducted on November 2, 2018, along with the exhibits admitted
to the record during that proceeding. Those exhibits consist of the Notice of Telephone Hearing
[pp. 1 through 3], the Exhibit: [pp. 1 through 81], and Exhibit C: [pp. 1 through 7].
FINDINGS OF FACT

A preponderance of the evidence in the record yields the following Findings of Fact:
1. Claimant has owned and operated a restaurant, Bridge St., Inc. ("Bridge
Street") since around 2002. Claimant initially organized Bridge Street as a
limited liability company. In 2015, Claimant converted Bridge Street to a
corporation. (Audio Recording.)

2. Claimant was, and remains, president of the corporation. Claimant is the sole
officer of the corporation. (Audio Recording.)
3. Claimant acts as manager, cook, dishwasher, server, handyman, and any other
position necessary depending on how many employees he has at any given
time. (Audio Recording.)
4. Bridge Street is located in Stanley, Idaho. During the winter months, business
slows greatly and as a result, Claimant shuts Bridge Street down from the end
of October until April or May of the following year. Claimant solely makes
the decision regarding when to shut down and reopen each year. (Audio
Recording.)
5. When Claimant shuts down for the winter, he considers himself "laid off'
from Bridge Street due to lack of work. Consequently, Claimant opened new
claims for unemployment insurance benefits on October 21, 2016 and again
on December 22, 2017. (Audio Recording; Exhibit: pp. 34-47.)
6. When Claimant opened his new claims for benefits, he was asked if he
received wages or performed services as a corporate officer. Claimant
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answered "no" to the question and began receiving benefits immediately due
to reporting that he was laid off. (Audio Recording; Exhibit: pp. 36, 43.)
7. At the time of the hearing, Claimant remained president of Bridge Street,
which remained an Idaho corporation in good standing. (Audio Recording.)
DISCUSSION

Claimant incorporated Bridge Street in 2015. At the time of the hearing, Bridge Street
remained an Idaho corporation in good standing with Claimant as sole owner and president.
Claimant shuts down Bridge Street every year around the end of October when business slows
down for the winter. He generally opens back up in April or May of the following year. On
October 21, 2016, and again on December 22, 2017, after closing business for the winter,
Claimant opened new claims for unemployment insurance benefits. Each time he opened his
claim for benefits, Claimant failed to report that he was a corporate officer with Bridge Street
and reported that he was "laid off due to lack of work," and thus, began receiving benefits
immediately. However, as a result of an audit, IDOL discovered that Claimant was a corporate
officer with Bridge Street and earned wages from Bridge Street during his base year periods.
IDOL determined that by operation of Idaho Code § 72-1312A, Claimant is ineligible for
unemployment benefits. (Audio Recording; Exhibit: pp. 31-32, 34-47, 70-71 ).
The sole issue in this case is the applicability of Idaho Code § 72-1312A to Claimant.
Idaho Code §72-1312A was enacted by the Idaho Legislature in 2011 due to an ongoing
discrepancy between the amount of unemployment taxes paid by corporations and the
significantly higher amount of benefits paid out to corporate officers. The Legislature noted that
"[sJome of these corporate officers lay themselves off from work to obtain unemployment
insurance benefits, while continuing to work without pay for their corporate employers." H.B.
80 Statement of Purpose (2011), http://legislature.idaho.gov/legislation/20l l/H0080SOP.pdf.
The new law took effect July of 2011.
DECISION AND ORDER - 3
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Idaho Code § 72-1312 defines a "compensable week" for benefits as "a week of
unemployment ... " Therefore, prior to being eligible for benefits, a claimant must establish that
he or she is "unemployed." However, pursuant to Idaho Code § 72-1312A(l)(a), a corporate
officer whose claim for benefits is based on any wages with a corporation in which the corporate
officer or a family member of the corporate officer has an ownership interest, shall be not
"unemployed" and is ineligible for benefits in any week during the corporate officer's term of
office with the corporation, even if wages are not being paid.
Claimant acknowledges that he is a corporate officer with an ownership interest in Bridge
Street, that he earned wages from Bridge Street during his base period, and that his claim for
benefits is based on those wages. (Audio Recording). However, Claimant argues that he was paid
not as a corporate officer, but as an employee. Since he did not earn wages as a corporate officer,
Claimant contends Idaho Code§ 72-1312A is inapplicable to his situation. (Audio Recording).
Claimant's argument is noted. However, Idaho Code § 72-1312A does not distinguish
how wages are earned from the corporation. According to its plain language, the statue applies to
corporate officers whose wages are based on any wages earned from the corporation in which the
corporate officer has an ownership interest. The phrase "any wages" makes no distinction
between wages earned in the claimant's corporate officer capacity or in some other position,
such as an employee. Rather, the code reads that if an individual is a corporate officer and his or
her claim for benefits is based on wages earned from the corporation, Idaho Code§ 72-1312A is
applicable. Based on Claimant's own testimony, he is a corporate officer for Employer, holds an
ownership interest in Employer, and earned wages from Employer. Idaho Code§ 72-1312A is
applicable to Claimant.
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Claimant argues that even if Idaho Code § 72-l 3 l 2A is applicable to his situation, he was
unemployed because of circumstances beyond his control. (Audio Recording.) Therefore, the
analysis shifts to determine whether Claimant's unemployment satisfies the exception set forth in
Idaho Code §72-1312A(l)(b). Pursuant to Idaho Code 72-1312A(l)(b), the corporate officer
shall be "unemployed" in any week the corporate officer is not employed by the corporation for a
period of indefinite duration because of circumstances beyond the control of the corporate officer
or a family member of the corporate officer with an ownership interest in the corporation, and
the period of "unemployment" extends at least through the corporate officer's benefit year end
date. A corporate officer has the burden of proving by a preponderance of evidence that he is
unemployed due to circumstances beyond his control or the control of a family member with an
ownership interest in the corporation. IDAPA 09.01.30.375.04 (2012).
There is no dispute that Bridge Street was closed for the winter season when Claimant
opened his claims for benefits. However, Claimant acknowledges that he only shut down for the
winter months and opened back up in April or May each year. Therefore, it is clear that
Claimant's "unemployment" was not indefinite. Additionally, Claimant has not shown that the
circumstances which led to his unemployment were beyond his control as defined by the Idaho
Administrative Code or that he would remain unemployed at least through his benefit year end
date.
According to the Idaho Administrative Code, circumstances beyond a corporate officer's
control include, but are not limited to, the following: 1) the corporate officer's removal from the
corporation under circumstances that satisfy the personal eligibility conditions set forth in Idaho
Code § 72-1366, 2) dissolution of the corporation; or 3) the sale of the corporation to an
unrelated third party. IDAPA 09.01.30.175.04. Furthermore, if the corporate officer returns to
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work for the corporation, it shall be a rebuttable presumption that the corporate officer's
unemployment was due to circumstances within the corporate officer's control. Idaho Code § 72-

13 l 2A.
In this case, Claimant's unemployment was not due to any of the three expressly listed
examples provided in IDAPA. Rather, the sole reason for Claimant's unemployment during the
period at issue was because business was slow during the winter months, so Claimant made the
decision to close down until spring when business picks back up. Regardless, Claimant maintains
that the closing of his business for the winter was out of his control. (Audio Recording.) For
purposes of interpreting "circumstances beyond the control" of the corporate officer, the
applicable provisions of the Idaho Administrative Code are instructive. The examples provided
in the Idaho Administrative Code show finality to a corporate officer's involvement in the
corporation. In other words, all of the examples show that, even if the corporate officer desired,
his or her return to work at the corporation was highly unlikely, if not impossible.
Accordingly, this Decision must determine whether closing down for the "slow season"
is akin to the IDAPA examples and constitutes a circumstance over which Claimant had no
control. The evidence in this record establishes that Claimant remained a corporate officer in
good standing with Employer throughout his period of unemployment. Even though the slowing
business during the winter months had a negative financial impact on Employer, there is no
evidence that Claimant could not return to work at any point if he so desired. He may not be
paid, but Claimant's ability to return to work remained within his control. Furthermore, it was
solely Claimant's decision regarding when, and for how long, the business would shut down for
the winter. Claimant has not established that he was unemployed due to circumstances beyond
his control.
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Even ifwe were to find otherwise, Claimant has not shown that his unemployment would
last at least through his benefit year end date. Throughout these proceedings, Claimant has
acknowledged that he "always" returns to work in the spring when business starts to pick up
again. (Audi Recording.) Since Claimant admits that he could return to work any day, he cannot
show that his unemployment will last at least through his benefit year end date.
The record also establishes that Claimant applied for unemployment insurance benefits so
that he could have a source of income through unemployment benefits, while the restaurant was
closed down for the winter. (Audio Recording). That motivation goes to the crux of the matter.
Unemployment insurance benefits are for those individuals who become unemployed due to no
fault of their own. Benefits are not a safety net for corporate officers to utilize in order to keep
their business viable. In other words, benefits are not to be used as replacement income for the
corporate officer in an attempt to ease the financial burden on the corporation by continuing to
work, but not receive payment from the corporation.
Claimant's frustration with the law is understandable. However, the Commission must
follow the applicable Idaho Code sections in ascertaining Claimant's eligibility for benefits.
Based on this record, Claimant has not complied with the personal eligibility requirements set
forth in Idaho Code § 72-1312A. Claimant has not established that he is "unemployed" in
accordance with that statute. Claimant is ineligible for unemployment insurance benefits.
Decision of Appeals Examiner is AFFIRMED.
Willful Misstatement of Material Fact

Claimant opened his new claims for unemployment insurance benefits on October 21,
2016 and again on December 22, 2017. (Exhibit: pp. 34, 41.) Each time he opened his claim for
benefits, during the filing process, Claimant was asked: "Did you receive wages or perform
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services as a Corporate Officer?" Claimant responded "no" to this question despite the fact that
he was the owner and president of Bridge Street. (Exhibit: pp. 36, 43, 69.) The Department
determined that Claimant willfully made a false statement or willfully failed to report a material
fact in order to obtain benefits when he failed to report his status as a corporate officer.
Therefore, IDOL made the decision to disqualify Claimant from the benefits he received for the
weeks effective November 6, 2016 through March 4, 2017, December 17, 2017, through
December 30, 2017, January 7, 2018 through January 20, 2018, January 28, 2018, through
March 3, 2018, and March 11, 2018, through March 17, 2018, as well as any benefits to which
he would have been otherwise entitled for the fifty-two (52) week period effective September 16,
2018, through September 14, 2019. (Exhibit: pp. 72-74.) The Appeals Examiner reversed this
determination and found that Claimant did not willfully misreport his corporate officer status.
Idaho Code § 72-1366(12) provides that a claimant is ineligible for unemployment
insurance benefits and/or waiting week credit if it is determined that he or she willfully made a
false statement or failed to report a material fact to IDOL. A fact is material "if it is relevant to
the determination of a claimant's right to benefits; it need not actually affect the outcome of the
determination." Meyer v. Skyline Mobile Homes, 99 Idaho 754, 760, 589 P.2d 89, 95 (1979).
The material fact at issue in this case centers on Claimant's failure to report his corporate officer
status. Because corporate officers are not "unemployed," and are, therefore, ineligible for
benefits, this information is material for the purposes of this proceeding.
Claimant admits that he responded "no" when asked if he received wages or performed
services as a corporate officer. Claimant also admits that he was, in fact, a corporate officer of
Bridge Street when he opened his claim for benefits. However, Claimant argues that he
responded "no" to the question because, despite the fact that he was president and owner of
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Bridge Street, he did not perform any work as a corporate officer and his wages were earned as
an employee, not as a corporate officer. (Audio Recording.) Therefore, pursuant to Idaho Code §
72-1366(12), we must determine whether Claimant's failure to accurately report his corporate
officer status was willful as defined by Idaho Employment Security Law.
The term "willful" is not defined in the Idaho Employment Security Act. The Idaho
Supreme Court has concluded that the term "implies a conscious wrong." Smith v. Idaho
Department of Employment, 107 Idaho 625, 628, 691 P.2d 1240, 1243 (1984)(citing Meyer v.
Skyline Mobile Homes, 99 Idaho 754, 589 P.2d 89 (1979)). In Meyer, the Court went on to say
that in drafting Idaho Code § 72-1366(12), the Idaho legislature "intended to disqualify those
claimants who purposely, intentionally, consciously or knowingly fail to report a material fact,
not those whose omission is accidental because of negligence, misunderstanding or other cause."
Id. 99 Idaho at 761, 589 P.2d at 96 (quoting, Archibald v. Huntington, 34 Idaho 558,565,201 P.
1041, 1043, (1921)). However, under the Idaho Supreme Court's interpretation of the word
"willful," it is not necessary to demonstrate an evil intent on Claimant's part to reach a
conclusion that his or her conduct was willful. In Gaehring v. Department of Employment, 100
Idaho 118, 594 P.2d 628 (1979), the Idaho Supreme Court affirmed the Commission's
determination that the claimant willfully failed to report his earnings based on evidence that the
claimant was aware of the regulations regarding unemployment insurance. Gaehring, 100 Idaho
at 119, 594 P.2d at 629.
Despite Claimant's protestations that he did not intend to commit fraud or be dishonest,
the record supports a finding that Claimant's failure to accurately report his status as a corporate
officer was willful. As noted above, it is sufficient to find a claimant's error in reporting as
willful if the claimant was made aware of the regulations, but nonetheless failed to report that
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information accurately. Here, IDOL provided Claimant with sufficient information to make him
aware that he needed to accurately report all information on his claim, including his status as a
corporate officer.
When Claimant opened his claim for benefits, the claim system reminded Claimant about
the importance of providing accurate information and made it clear that failure to accurately
report information is considered fraud. Claimant certified that he reported all his information
correctly and that he understood the consequences for misreporting information. (Exhibit: pp. 3435, 41-42.) Therefore, the issue in this case comes down to assessing the probability that, given
the information available to Claimant, he did not know what IDOL was asking and then
deliberately elected not to seek clarification. Meyer, 99 Idaho at 762, 589 P.2d at 97.

A

conclusion of willful behavior is equally supportable when the finder of fact concludes that the
claimant knew or should have known what information was elicited from IDOL and did
otherwise. Cox v. The Hollow Leg Pub and Brewery, 144 Idaho 154, 158 P.3d 930 (2007).
The question at issue asked Claimant whether he received wages or performed services as
a corporate officer. Claimant responded "no" to this question despite the fact that he earned
wages from Bridge Street, was the owner and president of Bridge Street, and made the decision
to close down operations for the winter only days prior to filing for benefits. Claimant argues
that his misreporting of his corporate officer status was not willful because he did not realize that
corporate officers could not receive unemployment benefits. Claimant may very well not have
understood the particular laws relating to a corporate officer's eligibility for unemployment
benefits. However, the issue here is Claimant's failure to report that he was a corporate officer.
Whether or not Claimant knew that corporate officers are, as a general rule, ineligible for
unemployment benefits is irrelevant.
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Further, despite Claimant's argument that he answered "no" to the question because he
"doesn't even know what a corporate officer actually does," he did in fact make the decision
regarding when to close down for the winter and reopen in the spring each year and filed the
annual report for the business each year. It is hard to imagine that he believe he was acting as an
employee, rather than president/owner of the company, when he performed these tasks and made
these decisions for the business. It is certainly understandable that people do make inadvertent
errors. However, Claimant clearly made all of the business decisions for the corporation and
should have realized that he needed to report his corporate officer status accordingly.
IDOL provided Claimant instructions regarding his obligations when he opened his claim
for benefits. Applying common sense to those instructions, it must be concluded that Claimant
knew or should have known he needed to accurately report his status as a corporate officer, and,
nevertheless, deliberately chose not to do so. Even if Claimant was confused about the question,
there is nothing in the record to show that Claimant made any attempts to contact IDOL for
clarification. A finding that a claimant knew what information IDOL solicited, but deliberately
chose to respond without pursuing clarification ordinarily supports a conclusion of willful
falsehood or concealment. Meyer, 99 Idaho at 762,589 P.2d at 97.
Claimant's failure to accurately report his corporate officer status when he opened his
claims for benefits constituted a willful false statement or willful failure to report a material fact.
Therefore, Claimant is ineligible for any benefits and/or any waiting week credit he may have
received for the weeks effective November 6, 2016, through March 4, 2017, December 17, 2017,
through December 30, 2017, January 7, 2018, through January 20, 2018, January 28, 2018,
through March 3, 2018, and March 11, 2018, through March 17, 2018. Claimant's conduct has
also rendered him ineligible for unemployment benefits to which he may otherwise have been
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entitled during the fifty-two (52) week period effective September 16, 2018, through September
14, 2019. Decision of Appeals Examiner is REVERSED.
Waiver

The Appeals Examiner also concluded that Claimant is ineligible for a waiver and must
repay the benefits he received, but to which he was not entitled. Idaho Code § 72-1369(5)
specifically excludes from eligibility for a waiver those claimants whose overpayment resulted
from willful misstatement of material facts or misrepresentation covered by Idaho Code § 721366(12). Additionally, because this is the first time Claimant has been accused of obtaining
benefits through a willful misstatement, misrepresentation, or failure to report a material fact, the
Department imposed a 25 percent penalty pursuant to Idaho Code § 72-1369(2) on the overpaid
benefits the Department is seeking to collect.
In this case, the evidence in the record establishes that Claimant received benefits for the
weeks at issue because he did not disclose all of the material information relevant to his
eligibility. Specifically, Claimant failed to report his corporate officer status when he opened his
claim for benefits. Because the evidence shows that Claimant received unemployment benefits in
violation of Idaho Code § 72-1366(12), he is ineligible for a waiver and must repay the benefits
he received, but to which he was not entitled. Claimant is also responsible for any interest or
penalties provided for by Idaho Code § 72-1369(2) on the benefits he received as a result of his
concealment of his corporate officer status. Decision of Appeals Examiner is AFFIRMED.
CONCLUSIONS OF LAW

I
Claimant was a corporate officer whose claim for benefits is based on wages from a
corporation in which he had an ownership interest, in accordance with Idaho Code § 72-1312A,
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and is, consequently, ineligible for benefits effective November 6, 2016, and continuing until the
condition no longer exists.

II
Claimant willfully failed to report a material fact or made a false statement or
representation for the purpose of obtaining unemployment benefits, and is, therefore, ineligible
for benefits and/or any waiting week credit he may have received for the weeks effective
November 6, 2016, through March 4, 2017, December 17, 2017, through December 30, 2017,
January 7, 2018, through January 20, 2018, January 28, 2018, through March 3, 2018, and
March 11, 2018, through March 17, 2018. Claimant's conduct has also rendered him ineligible
for any unemployment benefits to which he may be otherwise entitled during the fifty-two (52)
week period effective September 16, 2018, through September 14, 2019.

III
Claimant is ineligible for a waiver of the repayment requirement under Idaho Code § 721369(5), and must repay the benefits he received, but to which he was not entitled. Claimant is
also responsible for interest or penalties provided for by Idaho Code § 72-1369(2).
ORDER

Based on the foregoing analysis, the Decision of the Appeals Examiner is AFFIRMED in
part and REVERSED in part. Claimant was a corporate officer whose claim for benefits is based
on wages from a corporation in which he had an ownership interest, in accordance with Idaho
Code§ 72-1312A, and is, consequently, ineligible for benefits effective November 6, 2016, and
continuing until the condition no longer exists. Claimant willfully failed to report a material fact
or made a false statement or representation for the purpose of obtaining unemployment benefits,
and is, therefore, ineligible for benefits and/or any waiting week credit he may have received for
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the weeks effective November 6, 2016, through March 4, 2017, December 17, 2017, through
December 30, 2017, January 7, 2018, through January 20, 2018, January 28, 2018, through
March 3, 2018, March 11, 2018, through March 17, 2018, and September 16, 2018, through
September 14, 2019. Claimant is ineligible for a waiver of the repayment requirement under
Idaho Code § 72-1369(5), and must repay the benefits he received, but to which he was not
entitled. Claimant is also responsible for interest or penalties provided for by Idaho Code § 721369(2). This is a final order under Idaho Code § 72-1368(7).
DATED at Boise, Idaho, this ..2.li!:day of V£t!e,...,,heC

, 2018.

INDUSTRIAL COMMISSION

Thomas P. Baskin, Commissioner
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